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1. Introduction 
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2. Proposed terminology 
 
 
2.1.3 Notifications assessment committee – This term is proposed to be used to describe the 

committee or committees that may be established by a board under the legislation to make the 
preliminary assessment of a matter and what course of action is required. 

2.1.5 Performance management committee – This term is proposed to be used to describe a committee 
that may be appointed by a responsible board to oversee the management of practitioners whose 
performance may be unsatisfactory. 

2.1.6 Health management committee – This term is proposed to be used to describe a committee that 
may be appointed by a responsible board to oversee the management of practitioners whose 
performance may be unsatisfactory. 

2.1.11 Conduct management committee – This term is proposed to be used to describe a committee that 
may be appointed by a responsible board to oversee the management of investigations and hearings 
into the conduct of practitioners who may have engaged in unsatisfactory professional conduct. 
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2.1.10 Health panel – This term is proposed to be used to describe a panel appointed by the board (or a 
health management committee) to conduct a hearing with respect to a practitioner whose capacity to 
practise may be affected by a physical or mental impairment or habitual misuse of alcohol or other 
drugs. 
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2.1.15 Not of good character – This term is proposed to be used to describe a registrant who is not 
considered suitable to practise because of a defect in their character. 

Alternative option: Alternative terminology for consideration (used in some Acts) is ‘not a fit and 
proper person’. 
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2.1.17 Unsatisfactory professional performance – This term is proposed to be used to describe 
departures from an acceptable standard of professional competence or performance that are not so 
serious as to warrant suspension or cancellation of registration.  See Attachment 1 for proposed 
definition. 

2.1.18 Unsatisfactory professional conduct – This term is proposed to be used to describe conduct that 
is less serious and unlikely to result in suspension or cancellation of a practitioner’s registration, and 
therefore does not require referral to an external tribunal for hearing.  See Attachment 1 for proposed 
definition. 
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 Alternative Option: An alternative term for consideration (used in some Acts) is ‘unprofessional 
conduct’.   

2.1.19 Professional misconduct – This term is proposed to be used to describe conduct that is so serious 
that if the allegations are proven, might warrant suspension or cancellation of the practitioner’s 
registration, and therefore requires the board to refer the matter for hearing by the responsible 
tribunal.  See Attachment 1 for proposed definition. 
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4. Notifications 
 
4.2 In what form may a notification be made 
 

Proposal 4.2.1: It is proposed that the legislation provide that a notification must: 
• be made in writing  
• contain the particulars of the allegations 
• identify the practitioner against whom the notification is made, and 
• identify the notifier. 
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4.4 Mandatory reporting obligations 
 

Options for mandatory reporting 
A number of options with respect to mandatory reporting by registered practitioners are set out below.  One 
or a combination of these could be provided for in the legislation: 

Option 1a: All registrants – limited obligations (treating relationships) 
Under this option, the legislation would include provisions that require a registered health practitioner to 
notify the responsible board where they are in a treating relationship with a registrant from any of the 
regulated professions whom they reasonably believe to be placing the public at risk in their practice due to a 
physical or mental impairment, health condition or habitual use of alcohol or other drugs. 

Option 1b: All registrants – extended obligations 
Under this option, the legislation would include provisions that require, from any of the regulated health 
professions, a registered health practitioner to notify the responsible board of a registrant whom they 
reasonably believe is placing the public at risk in their practice: 

• due to a physical or mental impairment or health condition, or 
• by practising while intoxicated by drugs or alcohol, or 
• by practising in a manner that constitutes a gross or flagrant departure from accepted professional 

standards, or 
• by engaging in sexual misconduct in connection with their practice. 

Option 2a: Employers – limited obligations (impairment) 
Under this option, the legislation would include provisions that require a registered health practitioner’s 
employer to notify the responsible board where they reasonably believe that the registrant’s practice is 
placing the public at risk in their practice due to a physical or mental impairment, health condition or habitual 
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use of alcohol or other drugs. 

Option 2b: Employers – extended obligations  
Under this option, the legislation would include provisions that require an employer to notify the responsible 
board of a registrant whose conduct may constitute unsatisfactory professional conduct or professional 
misconduct.  
 
Registrants would only be expected to report major departures from professional standards where it is within 
their competence to make such a judgement. 
 
Interested parties are invited to advise of their views with respect to the options for imposing mandatory 
reporting obligations. 
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Student registrants and mandatory reporting 
Interested parties are invited to advise on whether registered practitioners and/or educational institutions 
should be required to report registered students to their respective boards, and if so, for what types of 
matters.  Advice is also sought on whether any reporting obligations should be placed on student registrants. 
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4.5 Protection for notifiers and registrants 
 

Proposal 4.5.1: It is proposed that the legislation provide that a person making a notification is not liable 
for defamation because of the notification, and the making of a notification does not constitute a ground 
for civil proceedings for malicious prosecution or for conspiracy.  It is proposed that this protection extend 
to any person who, in good faith, provided the notifier with any information on the basis of which the 
notification was made, or was otherwise concerned with the making of the notification.  
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4.7 Immediate suspension powers 
 

Proposal 4.7.1: It is proposed that the legislation include provisions that empower a responsible board or 
a notifications assessment committee to immediately suspend the registration of a practitioner for a 
period of up to three months, and to impose a second or subsequent period if it considers the registrant’s 
continued practice poses a significant risk to public health and safety and the proceedings have not yet 
been finalised. 

Alternative options:  Alternative options for the length of time a board may immediately suspend a 
practitioner pending completion of an investigation and/or disciplinary process are: 
• six months 
• 12 months, or  
• specify no term at all and leave it to the board’s discretion. 
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5. Preliminary assessment of notifications 
 

Proposal 5.1.1: It is proposed that the legislation provide for boards to receive a notification and 
determine whether the notification is within its jurisdiction to deal with and if so, what action should be 
taken.    
 
Proposal 5.2.1: It is proposed that the legislation provide for boards to decide not to investigate a 
notification on the following grounds: 
• the board determines the notification to be frivolous, vexatious, misconceived or lacking in substance, 

or 
• given the amount of time that has elapsed since the matter arose, it is not practicable for the board to 

investigate or otherwise deal with the matter, or 
• the board determines the notification does not warrant investigation, or 
• the health practitioner is not or is no longer registered by the board and it is not in the public interest to 

pursue the matter. 
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5.4 Who conducts the preliminary assessment of a notification 
 

Proposal 5.4.1: It is proposed that the legislation contain powers for a responsible board to establish any 
number of ‘notification assessment committees’ to oversee the preliminary assessment of notifications 
and make decisions on what actions to take.  It is proposed that, when duly constituted under the 
legislation, a notifications assessment committee would be empowered to make all the initial decisions 
that the responsible board would otherwise be empowered to make, as to how a matter should be dealt 
with.  
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5.5 Powers following preliminary assessment of a notification 
 

Proposal 5.5.1: It is proposed that, following preliminary assessment of a notification, the board or a 
notifications assessment committee would be empowered, to take one or a number of the following 
actions:  
• decide that the matter is a performance management matter and, where appropriate, refer the matter 

to a performance management committee or directly seek a performance assessment (performance 
matters) 

• decide that the matter is a health management matter and, where appropriate,  refer the matter to a 
health management committee or directly seek a health assessment (impairment matters) 

• decide that the matter is a conduct management matter and, where appropriate, refer the matter to a 
conduct management committee or directly authorise  investigation (disciplinary matters) 

• refer the matter to the responsible State or Territory tribunal for hearing (professional misconduct 
matters) 

• refer the matter for investigation or prosecution by another body (such as for example, the police or 
Medicare Australia) 

• require the practitioner to give an enforceable undertaking to the board, which might include, for 
example, the placement of conditions on registration 

• immediately suspend the practitioner’s registration pending investigation and hearing 
• refer the matter, or part of the matter to the responsible HCC for conciliation, and 
• take no further action. 
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5.6 Notifiers’ rights of review of preliminary assessment decisions 
 

There are two options with respect to review rights for notifiers arising from board or committee decisions at 
the stage of preliminary assessment: 

Option 1:  No right of review of preliminary assessment decisions for notifiers. 
Option 2:  A right of review of preliminary assessment decisions for notifiers – along the lines of the model 

outlined above, that is, a review panel established internal to the board, with or without a level of 
independent input from, for example, a nominee of the responsible HCC.  Reviewable decisions 
would be the decision to take no further action following preliminary assessment, and the 
decision to refer a matter to a conduct management committee or performance management 
committee of the board rather than to an external tribunal for hearing.  The notifier would have 
no right of review with respect to matters being dealt with by the board under the health stream. 
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6. Performance matters 
 
6.2 Performance management 
 

Proposal 6.2.2: It is proposed that a board or a performance management committee have powers, 
following receipt of a performance assessment report to: 
• request the practitioner to undertake further education and/or supervised practice 
• counsel the practitioner 
• request the practitioner give an undertaking to the board, which might include, for example, the placement 

of conditions on registration 
• refer the matter for hearing by a performance panel (performance matters) 
• refer the matter to be handled as a health management matter (impairment matters) 
• refer the matter to be handled as a conduct management matter for investigation (disciplinary matters) 
• refer the matter, or part of the matter to the responsible HCC for conciliation, and 
• take no further action. 
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6.3 Performance assessments 
 

Proposal 6.3.2: It is proposed that the legislation would require the performance assessors to provide a 
report of the assessment to the board or performance management committee, and, within 7 days to the 
practitioner.  The chair or nominee of the board or committee would be required under the legislation to 
discuss the report with the practitioner, and in the case of an adverse finding, possible ways of dealing with 
that finding, including whether the practitioner is prepared to alter the way they practise. 
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6.4 Performance panel hearings 
 

Proposal 6.4.1: It is proposed that following referral of a matter for consideration as a performance matter, 
the legislation provide: 
• for the committee (or the board) to appoint, if it considers necessary, a performance panel, to hear a 

matter relating to the professional performance of a registrant with that panel to contain no members of 
the board or committee referring the matter to the panel 

• that a panel must: 
- have at least one registrant member from the same profession as the practitioner 
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- have at least one member who is not and has never been a registrant in a regulated health profession, 
and 

- have no more than half of the members being registrants from the profession concerned. 
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7. Health or impairment matters 
 
7.1 Overview of management of health related matters 
 

Proposal 7.1.2: In addition to boards having the powers to conduct health assessments, deal cooperatively 
and flexibly with impaired registrants (rather than through the disciplinary stream) and monitor their 
compliance with conditions (if any) on their registration, it is proposed that the legislation provide for boards, 
at their discretion, to offer health programs for impaired registrants nationally. 
 
There are two options for funding such programs: 

Option 1: Health programs, if provided for by a board, are funded by the board through a component of all 
registrants’ fees for their respective profession. 

Option 2: Health programs, if provided for by a board, will be funded by the board through charges to the 
registrants receiving health programs in addition to a component of all registrant fees from the 
profession. 
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7.3 Health assessments 
 
 

Proposal 7.3.2: It is proposed that the legislation would require the assessor/s to provide a report of the 
assessment to the health management committee, and, within seven days to the practitioner.  The chair or a 
nominee of the committee would be required under the legislation to discuss the report with the practitioner, 
and in the case of an adverse finding, possible ways of dealing with that finding, including whether the 
practitioner is prepared to address the matters identified in the report.  
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8. Conduct matters 
 
8.3 Investigations 
 

Proposal 8.3.5: It is proposed that the legislation require an investigation to be conducted as quickly as 
practicable having regard to the nature of the matter, and that at least the following timelines be included in 
legislation: 
• provide notice of a decision on the outcome of an investigation (with reasons if required) to the registrant 
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and notifier – within 14 days of the decision 
• provide progress reports to notifier and registrant – at least three monthly, and   
• require the responsible board to keep both the notifier and the registrant informed of progress with the 

investigation, at a minimum of three monthly intervals. 

���
 �

����������������

����
�	��������������������������
�
��
 �������������
�
 ������	�� �
 
8.4 Powers of investigators – search, entry, seizure  
 

Proposal 8.4.1: It is proposed that the legislation provide for investigators to exercise the following powers:  

• by written notice, require a person to: 
- provide information, and 
- attend the investigator to answer questions or produce documents 

• enter the premises of a registrant’s practice (unless it is also their private residence), during ordinary 
business hours and, with the consent of the occupier, inspect and search premises generally and request 
the production of documents or other items and the provision of information, and 

• obtain a warrant to enter and search premises and seize evidence (see below).  
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8.5 Conduct panel hearings 
 

Proposal 8.5.1:  It is proposed that following referral of a matter to a conduct management committee, the 
legislation provide: 

• for the board or committee to appoint, if it considers necessary, a panel and refer to it for hearing a matter 
relating to the professional conduct of the registrant with that panel to contain no members of the board or 
committee referring the matter to the panel 

• that a panel must: 
- have at least one registrant member from the same profession as the practitioner 
- have at least one member who is not and has never been a registrant in a regulated health profession, 

and 
- have no more than half of the members being registrants from the profession concerned 

• for notice of the hearing to be issued to the registrant 
• for a panel to set its own procedure, be required to observe the principles of natural justice, but not to be 

bound by the rules of evidence 
• for a panel to be empowered to consider the report of the conduct management committee including the 

results of any investigations, and 
• for a panel to be required to refer the matter to the responsible tribunal for hearing if the practitioner 

requests, or if the panel forms the view that the practitioner’s capacity to practise is affected to such an 
extent by physical or mental impairment or habitual use of alcohol or other drugs, that suspension or 
cancellation of the practitioner’s registration may be warranted.  
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9. Ensuring accountability, transparency and procedural fairness  
 
9.1 Achieving separation of functions 
 

Proposal 9.1.1: The following options are suggested relating to the procedural fairness and public interest 
mechanisms in the scheme: 
 
Option 1: No additional provisions are required beyond the review, appeal and other mechanisms already 

described in this paper. 
Option 2: Provisions that establish a statutory office, possibly within the national agency, to assess 

prosecution decisions, along the lines of the ‘director of proceedings’ in the Health Care 
Complaints Act 1993 (NSW) and Health and Disability Commissioner Act 1984 (NZ). The 
director of proceedings not the boards would make the decisions on referrals to tribunals. 

Option 3: Provisions that establish a mechanism for automatic review of all board decisions on conduct 
matters in relation to whether or not they should be brought to a tribunal, with processes for 
resolution of disagreement between a board and the reviewer. 
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9.3 Legal representation for registrants at panel hearings 
 

There are a number of options with respect to legal representation:   

Option 1:  The legislation is silent on the matter of a registrant’s right to legal representation at a board 
hearing. 

Option 2:  The legislation specifies that the registrant has the right to be legally represented at a board 
hearing. 

Option 3a:  The legislation specifies that the registrant has no right to be legally represented at a board 
hearing. 

Option 3b:  The legislation specifies that the registrant has no right to legal representation except with the 
leave of the panel. 

Option 4a:  The legislation specifies that the registrant has no right to legal representation, but can have a 
person who is not an Australian legal practitioner accompany them and, with the leave of the 
panel, that person may speak on their behalf. 

Option 4b:  The legislation specifies that the registrant has no right to legal representation, but can have a 
person accompany them, who may or may not be an Australian legal practitioner, and that 
person may speak on their behalf with the leave of the panel. 

Option 4b is preferred. 

���
 �

����������������

����1����
�
��
 ���������������<��� ����������������������� �������3���������������������������!�� ���
������


��	���������� 
����������� ���������� �������
�������		�
 ����������� �
����������������� ��� ����������	�
����

���� ������������� �������
���
 ���
���!���������������
	�����������������������
 



 
Submission of the Australian Dental Council re Proposed Arrangements for Handling Complaints etc  Page 12 of 14 

9.4 Confidentiality of panel hearings 
 
 

Proposal 9.4.1: It is proposed that the legislation make provision for the proceedings of a panel 
hearing to be closed to the public, and for it to be an offence for any person to publish the name of 
a notifier, witness or the practitioner concerned.  With respect to conduct hearings, it is proposed 
that the legislation enable a notifier, with the leave of the panel, to make a submission to the panel 
if the notifier is not called as a witness. 
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9.8 Role of Commonwealth, State and Territory ombudsmen 
 

There are two options for dealing with the scope and application of ombudsman legislation with respect to 
the national registration scheme: 

Option 1:  Apply the Commonwealth Ombudsman Act 1976 to the national registration scheme.  
Option 2:  Apply existing State and Territory Ombudsman legislation to administrative decisions made by 

the boards and National Agency.  This would require clarity about which Ombudsman Act 
would apply in individual circumstances, and if not carefully handled, might provide multiple 
avenues of review for an individual matter. 
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10. Tribunal hearings 
 
10.2 Criteria for State and Territory tribunals 
 

Clause 2.2 of the IGA (Attachment A) requires that all State and Territory tribunal arrangements comply with 
national criteria agreed by the Australian Health Ministers’ Council (AHMC).  Note: these criteria are yet to be 
developed. 
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10.5 Findings and determinations of a tribunal 
 

Proposal 10.5.1: With respect to matters referred by the board for tribunal hearing, or where the 
practitioner has requested the matter be referred, it is proposed that the responsible tribunal would be 
empowered to make any of the following findings:  
• the practitioner is not of good character 
• the practitioner’s registration was obtained by fraud 
• the practitioner has engaged in professional misconduct 
• the practitioner’s performance has been unsatisfactory, or 
• the practitioner’s capacity to practise is affected by habitual misuse of alcohol or other drugs or physical 

or mental impairment. 
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Proposal 10.5.2: It is proposed that the responsible board would be empowered to make one or more of 
the following determinations in such matters�
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Proposal 10.5.4: With respect to performance, health, or conduct panel decisions referred for review, it is 
proposed that the responsible tribunal would have the power to either confirm the original decision of the 
panel, or substitute its own finding and/or determination from the list that were available to the panel.  The 
tribunal would be empowered to find any of the following: 
• the practitioner is not of good character 
• the practitioner’s registration was obtained by fraud 
• the practitioner has engaged in professional misconduct 
• the practitioner’s performance has been unsatisfactory 
• the practitioner’s capacity to practise is affected by drug or alcohol dependency or physical or mental 

impairment 
• the conditions imposed by the board were unjust, onerous or inadequate, and/or 
• the board erred in making its findings 
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11. Offences and regulated conduct  
 
11.6 Regulation of advertising 
 
Proposal 11.6.1: There are a number of options for dealing with advertising offences under the national 
legislation: 

Option 1: Include no advertising offences in the national legislative scheme. If a registrant engages in 
questionable advertising, they can be dealt with under a board’s general disciplinary powers, 
and by way of guidance, boards can issue guidelines about what might constitute 
unacceptable advertising.  In addition, a State or Territory may legislate, as NSW has done, to 
provide additional protections, in public health or other legislation to regulate the advertising of 
health services generally, rather than simply targeting registered practitioners or the bodies 
corporate that employ them. 

Option 2: Include narrowly framed advertising offences in the legislation, which just mirror trade 
practices/fair trading legislation (that is, false and misleading advertising) and a narrow 
application, only to registrants, and their employing bodies corporate. 

Option 3: Include broadly framed advertising offences in legislation, that allow boards to deal with both 
registrants and bodies corporate who, for example, use testimonials, create an unreasonable 
expectation of beneficial treatment, or encourage the indiscriminate or unnecessary use of 
regulated health services. 
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ATTACHMENT 1: Draft definitions of ‘unsatisfactory professional conduct’, ‘unsatisfactory 
professional performance’ and ‘professional misconduct’ proposed for inclusion 
in the national legislation 
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